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SUBORDINATE LEGISLATION COMMITTEE 
 

AGENDA 
 

11th Meeting, 2011 (Session 4) 
 

Tuesday 15 November 2011 
 
The Committee will meet at 2.30 pm in Committee Room 6. 
 
1. Instruments subject to affirmative procedure: The Committee will consider 

the following— 
 

Climate Change (Limit on Carbon Units) (Scotland) Order 2011 [draft]. 
 

2. Instruments subject to negative procedure: The Committee will consider the 
following— 

 
Double Jeopardy (Scotland) Act 2011 (Commencement and Transitional 
Provisions) Order 2011 (SSI 2011/365 (C. 34)); 
Town and Country Planning (Listed Buildings and Buildings in 
Conservation Areas) (Scotland) Amendment Regulations 2011 
(SSI 2011/376); 
Enzootic Bovine Leukosis (Scotland) Amendment Regulations 2011 
(SSI 2011/390). 
 

3. Instruments not subject to any parliamentary procedure: The Committee 
will consider the following— 

 
Act of Sederunt (Rules of the Court of Session Amendment No. 6) 
(Miscellaneous) 2011 (SSI 2011/385). 
 

4. Guidance subject to affirmative procedure: The Committee will consider the 
following— 

 
Scottish Natural Heritage Code of Practice on Deer Management (SG 
2011/242). 
 

 

http://www.legislation.gov.uk/sdsi/2011/9780111015155/contents
http://www.legislation.gov.uk/ssi/2011/365/contents/made
http://www.legislation.gov.uk/ssi/2011/365/contents/made
http://www.legislation.gov.uk/ssi/2011/376/contents/made
http://www.legislation.gov.uk/ssi/2011/376/contents/made
http://www.legislation.gov.uk/ssi/2011/376/contents/made
http://www.legislation.gov.uk/ssi/2011/390/contents/made
http://www.legislation.gov.uk/ssi/2011/390/contents/made
http://www.legislation.gov.uk/ssi/2011/385/contents/made
http://www.legislation.gov.uk/ssi/2011/385/contents/made
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The papers for this meeting are as follows— 
 
Agenda Items 1 to 4  

Legal Brief (private) 
 

SL/S4/11/11/1 

Instrument Responses 
 

SL/S4/11/11/2 
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SUBORDINATE LEGISLATION COMMITTEE 
 

11th Meeting, 2011 (Session 4) 
 

Tuesday 15 November 2011 
 

Instrument Responses 
 

 
INSTRUMENTS SUBJECT TO THE NEGATIVE PROCEDURE 
 
The Double Jeopardy (Scotland) Act 2011 (Commencement and Transitional 
Provisions) Order 2011 (SSI 2011/365 (C. 34)) 
 
On 4 November 2011 the Scottish Government was asked: 
 
1. Can the Scottish Government explain the intended effect of article 5(2)? 
 
2. That article makes provision about where the prosecutor need not do something. 

The circumstances in which the omission to do something is permitted is 
described by reference to a positive action to do something. Is it considered that 
the wording of this article is sufficiently clear to avoid confusion? 

 
The Scottish Government responded as follows: 
 
1. There is a general duty on the prosecutor to disclose certain information to the 

respondent in 2011 Act proceedings (where this information falls within the 
definition in section 140B(3) of the 2010 Act (as amended by section 13 of the 
2011 Act)).  The provisions specified in article 5(2) of the Order provide an 
exception to this general rule, namely that the prosecutor is not required to 
disclose anything that the prosecutor has already disclosed to the respondent.  
Generally these provisions will apply, so that the prosecutor does not have to 
disclose information again in every case.  However, we consider it is appropriate 
that the application of the provisions specified in article 5(2) is expressly qualified 
where the original proceedings were concluded prior to the 2011 Act fully coming 
into effect.  The intention is to modify the ability not to disclose information again 
in situations where that non-disclosure would be unfair.  Article 5(2) provides that 
these exceptions will only apply where it is consistent with the respondent 
receiving a fair hearing.  The prosecutor would not be able to withhold 
information on the grounds of previous disclosure where withholding that 
information would prejudice the prospects of a fair hearing. 
 

2. The Scottish Government considers that the provision is sufficiently clear and the 
wording ensures coherence and accessibility of the legislation.  We have made 
specific reference to the terms of the sections of the 2010 Act referred to.  The 
Order provides that the modification of the general duty to disclose information, 
as contained in these subsections, will only apply in the specified circumstances. 
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The Town and Country Planning (Listed Buildings and Buildings in 
Conservation Areas) (Scotland) Amendment Regulations 2011 (SSI 2011/376) 
 
On 4 November the Scottish Government was asked: 
 
Which enabling power is being relied on to make the new regulation 9(4) of S.I. 
1987/1529, inserted by regulation 2(4), which prescribes the time for serving a listed 
building purchase notice (and which appears to amend the provision in the 
substituted regulation 9(3))?  Is it considered to be section 28 of the 1997 Act?  If this 
power is not cited in the preamble, what is the effect? 
 
The Scottish Government responded as follows: 
 
The Scottish Government accepts that section 28 of the Planning (Listed Buildings 
and Conservation Areas) (Scotland) Act 1997 should have been cited in the 
preamble to the Regulations.  New regulation 9(4) of the Town and Country Planning 
(Listed Buildings and Buildings in Conservation Areas) (Scotland) Regulations 1987 
(inserted by regulation 2(4)) prescribes the time within which a listed buildings 
purchase notice is to be served.  It is clear that new regulation 9(4) is made in 
exercise of powers contained in section 28, which enable the Scottish Ministers to 
prescribe such time.  The reference in the preamble to the Regulations to “all other 
powers” should therefore be interpreted as referring to section 28.  It is not 
considered that the lack of a specific reference to section 28 in the preamble alters 
the effect of the instrument. 
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